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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DIVISION OF TEXAS 
HOUSTON DIVISION 


United States Courts 
Southern District of Texas 
FILED 

JUL2 9 2019 


David J. Bradley, Clerk of Court 


KEORICJOHMARCO JEROME KIZZIE, 

X 

Plaintiff, )( 

M 

V. K JURY TRIAL 

)( 

CITY OF WILLIS, TEXAS; K 

John Mc'caffery, fndividucrtty; ft 

Kenneth Elmore, Individually; )( 


H Civil Action 


19 CV 2 7 o 


H 

Defendants. )( 


tu AUmCTtC » ■ rnuni lutt 

FlAniilrr aWIUINAL wlWTafltt 


TO THE HONORABLE JUDGE OF THE COURT: 


NOW COMES Plaintiff KEDRIC JOHMARCO JEROME KIZZIE and complains of the CITY OF WILLIS, 
TEXAS; JOHN MC'CAFFERY, individually; KENNETH ELMORE, individually; and wHI show the Court the 

following: 


JURISDICTION AND VENUE 
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1. This Court has j urisdict i o n over Plaintiffs federal claims, under 28 U.S.C. § 1331,42 U.S.C. §§ 
1983 and 1988, and supplemental jurisdiction, under 28 U.S.C. § 1367(a), to hear Plaintiffs state law 
claims, if any. Venue is proper in this Court, under 28 U.S.C. § 1391(b) because the incident at issue took 
place in Montgomery County, Texas within the United States Southern District of Texas. 

PARTIES 

2. Plaintiff Kedric Johmarco Kizzie is a resident of Montgomery County, Texas 

3. The City of Willis, Texas, is a municipality existing under the laws of the State of Texas and 
situated mainly in Montgomery County, Texas in the U.S. Southern District of Texas and can be served 
with process by serving the City of Willis Secretary at 200 N. Bell Street, Willis, TX 77378. 

4. Defendant John Mc'caffery is sued in his individual capacity and can be served with process 
wherever he is found. 

5. Defendant Kenneth Elmore is sued in his individual capacity and can be served with process 
wherever he is found. 

INTRODUCTION 

6. Two Willis police officers tasered Kedric Kizzie, a small man, for an unjustified reason and then 
violently abused him while he lied helpless on the ground including kneeing his back causing him a 
great deal of pain. To cover up the wrongdoing the WPD officers charged Kedric with evading arrest, but 
when the body camera videos came out the evading charge was dismissed. This incident was 
i nv es tig a t ed by the Texas Rangers and the Montgomery County District Attorney Office Public Integrity 
Division. Officer Mc'caffery and officer Elmore was indicted and arrested. They were released on bond. 
As of July 25,2019they are awa it i ng cri mi nai trial. 
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ADDITIONAL FACTS 

7. Kedric Kizzie ("Kedric") is 22 years old. He is the father of 2 small children. He has a superb 
relationship with his god-mother. 

8. July 29, 2017 officer Elmore was dispatched to 105 Win Street, WHIts, Texas for an alleged 
assault Upon arriving on the scene Elmore was informed by Kenjette Hector that her attacker had fled 
the scene. Kenjette stated that Kedric Kizzie participated in the attack and he remained inside of the 
house located on said address. Kedric Kizzie exited the house and engaged in a conversation with officer 
Elmore. Elmore handcuffed Kedric Kizzie. Officer Elmore place Kedric Kizzie in the back seat of the patrol 
car. Officer Elmore phoned the Montgomery County District Attorney's office whereby he was 
instructed to release Kedric Kizzie from detainment due to lack of probable cause. Kedric Kizzie was 
released from the patrol car and ordered to leave the premise by Elmore. Thereafter Elmore gave Kedric 
Kizzie a courtesy ride to Tiniey par^ located within a half of mile from the scene in question. 

Later on said date, officer Elmore and officer reeves was dispatched to the same location at 105 Will 
Street, Willis, Texas due-to being notified that Kedric Kizzie returned to said location. Upon the 
aforementioned officers arrival, Kedric Kizzie ex p lai ne d that he returned to gather the re mai nd e r of his 
personal property which included clothing and shoes. Kedric Kizzie exited the premises without incident. 

Thereafter police officers re-engaged with Kedric Kizzie away from said premise. During the interaction 
Kedric made a statement that eluded to the police woutd-be unable to catch him If he decided to run. 
Thereafter Kedric Kizzie began to remove himself from the officers presence by attempting to leave the 
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scene. Officer Mc'caffery pursued Kedric Kizzie by chasing him via patrol car. Officer Mc'caffery utilized 
his Taser by striking Kedric Kizzie in the shoulder. Kedric Kizzie fell in a ditch due-to being struck by the 
Taser. Officer Mc'caffery and Officer Elmore proceeded by restraining Kedric Kizzie on the ground in a 
rough unnecessary manner. The officers searched Kedric Kizzie's person. The officers called Ems to the 
scene. The EMS staff provided medical treatment to Kedric Kizzie by treating the injuries Kedric Kizzie 
suffered from the Taser. Kedric Kizzie was transported to Montgomery county jail by officer Elmore. 


9. The officers then charged Kedric with evading arrest when Kedric did not evade arrest but was 
calm and cooperative throughout. Kedric calmness was only broken by his severe injuries. Defendants 
falsely reported that Kedric had resisted arrest and wrote false statements in the police incident report 
supporting the false arrest. 


VIOLATION OF THE 4TH AND 14TH FOURTEENTH AMENDMENTS 

10. Plaintiff incorporates all preceding paragraphs as if set fully set forth herein. 

11. The Fourth Amendments guarantees everyone the right "to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures.” U.S. Const, amend. IV. The 14th 
Amendment allows for due process of law. Such violations are actionable pursuant to 42 U.S.C. Section 
1983 and 1988. 

12. The force used by the individually named defendants, was in great excess to the need to use 
such force and c on st i t ute d an Unreasonable Seizure of Kedric and violated his due process rights under 
the 14th Amendment. The defendants unlawfully detained, searched, and arrested Kedric which are 
violations of the 4th and 14th Amendments. The def endan ts maliciously prosecuted Kedric and the 
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criminal charge of evading arrest ended in Kedric's favor. The defendants made false statements in the 
police incident report. 

13. The City of Willis has a custom, policy, practice, and procedure of using excessive force on 
individuals and not disciplining or training officers adequately and is therefore liable under 42 U.S.C. 
Section 1983 and 1988. There is a pattern and practice of excessive force and condoning excessive force. 
There is a pattern and p ract i ce of c h arging suspects with evading arrest, resisting arrest, failure to 
identify, assault on a peace officer, and other crimes to cover up excessive force. 

ASSAULT AND BATTERY 


14. Plaintiff incorporates the preceding paragraphs as if fully set forth herein. 

15. The individually named defendants committed assault upon Kedric and caused the damages 
described herein. 

LIABILTY FOR FAILURE TO INTERVENE 

16. Plaintiff incorporates the preceding paragraphs as if fully set forth herein. 

17. A law enforcement officer "who is present at the scene and does not take reasonable 
measures to protect a suspect from another officer's use of excessive force may be liable under section 
1983." Hale v. Tinley, 45 F.3d 914,919 (5th Cir. 1995). Although Hale most often applies in the context 
of excessive force claims, this Court recognized that other constitutional violations also may support a 
theory of bystander liability. Whitley v. Hanna, 726 F.3d 631,646 n. 11 (5th Cir. 2013) (citing Richie v. 
Wharton County Sheriffs Dep't Star Team, 
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No. 12-20014,201S WL 616962, at *2 (5th Cir. Feb. 19,2013) (per curiam) (unpublished)(noting that 
plaintiff failed to allege facts suggesting that officers "were liable under a theory of bystander liability for 
failing to prevent... other members] from committing constitutional violations")). Further, the Second 
Circuit has stated that "law enforcement officials have an affirmative duty to intervene to protect the 
constitutional rights of citizens from infringement by other law enforcement officers In their presence." 
Anderson v. Branen, 17 F.3d 552,557 (2d Cir.1994). See also, Byrd v. Brishke, 466 F.2d 6,11 (7th Cir. 
1972)("we believe it is dear that one who is given the badge of authority of a police officer may not 
ignore the duty imposed by his office and fail to stop other officers who summarily punish a third person 
in his presence or otherwise within his knowledge."). Thus, an officer such as Elmore may be liable 
under § 1983 under a theory of bystander liability when the officer "(1) knows that a fellow officer is 
violating an individual's constitutional rights; (2) has a reasonable opportunity to prevent the harm; and 
(3) chooses not to act." Whitley, 726 F.3d at €46. 

MENTAL ANGUISH 

18. Plaintiff incorporates all preceding paragraphs as if set fully set forth herein. 

19. Kedric suffered at least anxiety, fear, anger and depression because of the acts of the 
individually named defendants and the City of Willis and, therefore, Kedric seeks damages for mental 
anguish past and future as welt as the pain and suffering, past and future, and other damages set forth 
above. 


PUNITIVE DAMAGES 
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20. Kedric incorporates all preceding paragraphs as if set fully herein. 

21. The individually named defendants actions and inactions cause them to be liable for punitive 
damages as they were consciously indifferent to the plaintiffs constitutional rights and they did the acts 
knowingly, such acts being-extreme and outrageous and shocking to the conscious. 


ATTORNEYS' FEES 

22. Kedric is entitled to recover attorneys' fees and costs to enforce his Constitutional rights and 
under 42 U.S.C. Sections 1983 and 1988. 


JURY TRIAL 

23. Kedric requests a trial by jury on all issues triable to a jury. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff Kedric Kizzie requests that the Court: 

A. Enter judgment for the plaintiff and against the individual defendants and the City 

of Willis holding them jointly and severally liable; 

B. Find that Plaintiff is the prevailing party in this case and award attorneys' fees and 


costs, pursuant to federal law, as noted against alt defendants; 
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C. Award damages to Plaintiff for the violations of his Constitutional rights; 

D. Award Pre- and post-judgment interest; 

rTWWfXr F wOfTIHyUj 1 wywlfwl Frtwi WKWfWlWnty ttWtrfCw 


and 


F. Grant such other and further relief as appears reasonable and just, to which 


^1 -Cfttitl cdi. 


Respectfully Submitted, 
Earl Oaks Fsq 
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AO 399 (91/09) Waiver of the Service of Summons 


United States District Court 

for the 

Southern District of Texas □ 

Kedric Johmarco Kizzie 

Plaintiff 
V. 

City of Willis 

Defendant 

WAIVER OF THE SERVICE OF SUMMONS 


) 

) 

) Civil Action No. 
) 

) 


19 CV 2780 


To: Eart Oaks 

(Name of the plaintiff s attorney or unrepresented plaintiff) 


I have received your request to waive service of a summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 

T, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s 
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service. 

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from , the date when this request was sent (or 90 days if it was sent outside the 

United States). If I fail to do so, a default judgment will be entered against me or the entity I represent. 

p— ^ 

Date: Earl Oaks l ! A ' / - Q 

Signature of the attorney or unrepresented party 

Earl Oaks 

Printed name of party waiving service of summons Printed name 

P.O.Box 398813 
Miami Beach, FL 33239 

Address 

olawftrm@gmail.com 

E-mail address 

(786) 373-8402 

Telephone number 


Duty to Avoid Unnecessary Expenses of Serving a Summons 

Rule 4 of the Federal Rules ofCivil Procedure requires certain defendants to cooperate in saving unnecessary ex penses of serving a summons 
and complaint. A defendant who is located in the United Slates and who fails to return a signed waiver of service requested by a plaintiff located in 
the United States wilt be required to pay the expenses of service, unless the defendant shows good cause for the failure. 

“Good cause** does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has 
no jurisdiction over this matter or over the defendant or the defendant's property. 

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of 
a summons or of service. 

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served. 
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AO 399 (01/09) Waiver of the Service of Summons 


United States District Court 

for the 

Southern District of Texas PI 

Kedric Johmarco Kizzie 

Plaintiff 
V. 

Kenneth_Elmore 

Defendant 

WAIVER OF THE SERVICE OF SUMMONS 


) 

) 

) Civil Action No. 
) 

) 


19CV 2780 


To: Earl Oaks 

(Name of the plaintiff's attorney or unrepresented plaintiff) 

I have received your request to waive service of a summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s 
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service. 

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from , the date when this request was sent (or 90 days if it was sent outside the 

United States). If I fail to do so, a default judgment will be entered against me or the entity I represent. 

Date: Earl Oaks CAD. |V\>Q 

Signature of the attorney or iutreprrsemea party 

Earl Oaks 

Printed name of party waiving service of summons Printed name 

P.O.Box 398813 
Miami Beach, FL 33239 

Address 

olawfimn@gmail.com 

E-mail address 

(786) 373-8402 

Telephone number 


Duty to Avoid Unnecessary Expenses of Serving a Summons 

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in 
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure. 

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has 
no jurisdiction over this matter or over the defendant or the defendant’s property. 

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of 
a summons or of service. 

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served. 
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AO 399 (01/09) Waiver of the Service of Summons 


United States District Court 

for the 

Southern District of Texas PI 

Kedric Johmarco Kizzie 

Plaintiff 
V. 

Kennetti^Elmore 
Defendant 

WAIVER OF THE SERVICE OF SUMMONS 


) 

) 

) Civil Action No. 
) 

) 


19 CV 2 7 8 0 


To: Earl Oaks 

(Name of the plaintiffs attorney or unrepresented plaintiff) 


I have received your request to waive service of a summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s 
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service. 

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from , the date when this request was sent (or 90 days if it was sent outside the 

United States). If I fail to do so, a default judgment will be entered against me or the entity I represent. 


Date: 


Printed name of party waiving service of summons 


Earl Oaks CaG [YvQ 

Signature of the attorney or unrepresented party 

Earl Oaks 
Printed name 

P.O.Box 398813 
Miami Beach, FL 33239 

Address 

olawfirm@gmail.com 

E-mail address 

(786) 373-8402 

Telephone number 


Duty to Avoid Unnecessary Expenses of Serving a Summons 

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintifflocated in 
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure. 

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has 
no jurisdiction over this matter or over the defendant or the defendant’s property, 

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of 
a summons or of service. 

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served. 





